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Dear Delegate,

As you surely already know, doing business in China is not always easy 
and straightforward, especially for a foreign company with no experience 
in the Chinese market. 

Differences between Europe and China in the law or tax systems can be 
so big to force a company to change its internationalization strategy for 
approaching that market. Being up to date with business regulations can 
be quite challenging when dealing with a vibrant, constantly changing 
emerging economy like China. The protection of intellectual property is 
always a major concern when exporting technology to a foreign country 
and this is even truer in China given the fast moving environment and a 
complex and evolving IP law. 

Relying on a trusted Chinese partner – finding one suitable for you is 
the main objective of this Programme – will help solving some of these 
issues or at least will provide your company with a wiser approach to the 
Chinese market. 

At the same time though, the development of a robust partnership with a 
Chinese company is again a long and difficult process. 

On top of the aspects mentioned before, dealing with Chinese 
companies and Chinese people entails a cultural element that will strike 
you for its peculiarity. For example rules of engagement, negotiation and 
development of business partnerships in China will require you to spend 
significant time having dinner with your counterparts, trying to develop 
an affinity and fine-tune on main aspects of a deal. Trying to respect, or 
at least know, the Chinese business protocol will increase your possibility 
to have success in China. 

  

 	 	 FOREWORD
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For these reasons, we decided to provide you with a brief guide on what 
we think are the main issues to be considered when operating in China. 
Far from being exhaustive in both the number of aspects dealt with and 
the depth of analysis, this brief booklet has the aim to give you a general 
outline and points of reference on what to take into account when 
bringing your business to China. For any specific issue that may arise 
during the Programme regarding dimensions listed in this document, 
please contact the Lancaster China Catalyst Programme Team. We will 
be glad to help you finding the right answer to your problems. 

The Lancaster China Catalyst Programme Director

Dr Nick Burd
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 	 1. INTRODUCTION 

These guidelines are addressed to UK companies that have chosen to 
participate in Lancaster China Catalyst Programme. The aim of these 
guidelines is to provide UK companies with a brief overview of the main 
aspects to consider when doing business in China. The next section 
gives you suggestions on actions to be undertaken for assessing the 
reliability of a potential Chinese partner. Section 3 provides you with 
practical tips on how to negotiate and structure a contract with a Chinese 
partner in order for it to be enforceable while Section 4 focuses on how 
to interact with a Chinese organization while drafting an agreement. 
Modes of investment in China for a foreign business are quite diversified 
depending on a number of variables such as industry, size of investment 
and Chinese region or city hosting the investment.  Section 5 provides 
you with a brief outline of the main corporate vehicles for doing business 
in China while Section 6 and 7 focus on how to protect your intellectual 
property. Section 8 closes the booklet with a list of web references that 
might be useful while embarking on a Chinese business adventure.

Please note that these guidelines are a summary of the issues that a 
company may encounter when they are thinking about doing business in 
China. They are not legal advice and if you have any specific issues then 
please consult a lawyer with the appropriate expertise.
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 							2. FINDING YOUR CHINESE PARTNER

2.1 Due diligence

Rogues run globally, not just in China. Many UK companies identifying 
or contracting with Chinese entities fail to appreciate that carrying out 
due diligence on Chinese entities (or indeed with entities in any other 
country) is a required, not a preferred, approach. This is true no matter 
how big, reassuring or experienced a Chinese entity may appear. The 
myth that China is full of rogues actually stems from the fact that Western 
businesses often treat China with kid gloves, wrongly thinking that 
distance, or cultural or language barriers, are reasons to do less rather 
than more due diligence. 

2.2 Types of due diligence

There are different levels of due diligence appropriate for different 
circumstances. The simplest piece of due diligence you can conduct is 
to get a copy of the Chinese entity’s business licence. This will tell you 
the name and address of the company, the amount of registered capital, 
the type of company, its business scope and the date it was established.  
This information can then be verified through the State Administration 
of Industry and Commerce (SAIC), which is the Chinese equivalent 
of the UK Companies House (albeit that information is primarily kept 
on a regional city basis). The SAIC now also has a website http://gsxt.
saic.gov.cn/ where the public can check the incorporation information 
of companies all over China, as long as they have the exact company 
name or registration number. However, the information on the website 
may not be up-to-date as recent changes or newly registered company 
information will not appear immediately in this national database. 

You can also conduct searches at the Supreme People’s Court in Beijing 
and the local people’s courts in the relevant regional cities for recent 
or current litigation involving the Chinese entity, in order to identify 
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any concerns with respect to the Chinese entity’s previous or current 
operations.  However, many court judgments are not published, so there 
may not be complete transparency with respect to litigation.  

As for ascertaining a Chinese entity’s financial strength and security, 
it is not enough just to obtain a copy of the Chinese entity’s accounts, 
since accounts are unlikely to be audited to the same standard as 
expected in the UK and companies may have different sets of accounts 
for different recipients, so more detailed research using public records is 
recommended. 

2.3 Advisor

It is advisable to use an advisor/investigation agent who specialises 
in conducting financial, legal, technical and operational checks for 
thorough due diligence on any potential Chinese partner.  This may be 
expensive and time-consuming, and may receive an adverse reaction 
from the potential Chinese partner, but doing so will greatly reduce the 
risk of costly or unresolvable problems in future.  
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3.1 Negotiating Techniques in China 

(a) Employ a China-based advisor

If you have employed the help of someone who is fluent in business 
Mandarin, is fully aware of the complexities of the Chinese way of 
doing business, who has embedded themselves in the Chinese way 
of life and who is a reliable ally for you in China, this will be invaluable 
when negotiating with Chinese entities on equal terms. A Chinese 
proverb says that to know the road ahead, ask those coming back.  
These guidelines provide a good starting point for doing business 
in China, but a China-based advisor will ensure that you do not 
have to learn from your mistakes. An effective advisor will be able to 
analyse proposals and responses, assess body language, determine 
the political influences, evaluate who holds the decision-making 
power, report back to you with complete transparency and (most 
importantly) communicate with the Chinese partner productively in 
order to smooth out any wrinkles in the negotiated deal.

(b) Retain a professional interpreter or advisor fluent in Chinese and 
English

Face-to-face meetings are imperative when doing business in China, 
not only to ensure relations develop comprehensively on a social 
and business level, but also to show commitment to the parties and 
the deal being negotiated.  A well-briefed professional interpreter or 
fluent advisor is key to successful communication and very likely to 
be money well spent.  Try to involve your interpreter in every stage 
of your pre-meeting arrangements and ensure your interpreter 
understands what you are aiming to achieve.

  

 	 3. CONTRACTS
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(c) Do not get wrapped up in trying to analyse the Chinese psyche

Many guides on doing business in China will maintain that “keeping 
face” is a crucial component to Chinese national psyche.  “Having 
face” means having a high status in the eyes of one’s peers and 
is a mark of personal dignity.  However, the importance of this in 
China is sometimes over-emphasised.  Keeping face in any culture 
is important – insulting or offending an individual, criticising them in 
front of their peers, or treating someone as subordinate, generally are 
not tactful or considerate ways to maintain business relations.  Just 
as “giving face”, such as praise, should be used to earn respect and 
loyalty, but not over-used or used when it is not deserved since it 
can be seen as insincere.  As in any environment, behaving modestly, 
patiently and politely, while not suspending your business judgement, 
is certain to provide a good foundation for a successful business in 
China.  In any case, your China-based advisor will be able to guide you 
through any social and business intricacies.

   
(d) Do not think that a signed contract means a done deal

The view from UK companies that Chinese parties back-track on 
agreed points often arises from a mistaken understanding of Chinese 
gestures and ways of working.  For example, gestures in conversation 
can have different meanings in China. Nodding means “I hear what 
you’re saying” and not necessarily “I agree with you”.  Additionally, 
Chinese parties do not tend to like to say “no”.  Instead you may 
be told “yes, but it will be difficult”, which may seem like a positive 
response but in reality it means “no” or “probably not”.  Furthermore, 
in the past, obligations in China came from relationships rather than 
pieces of paper, and the early appearance of contracts was seen as 
inappropriate, an indication of bad faith and (because it traditionally 
carried with it no sense of commitment) irrelevant.  While times 
have progressed and business contracts are now accepted as 
the norm in China, returning home with a signed piece of paper is 
not always the end of the matter, especially for less internationally 
sophisticated Chinese parties.  It is not unknown for a Chinese party 
to view a contract as a snapshot of an agreement that was made at 
a particular time and under particular circumstances.  As a result, 
further concessions may be requested post-execution, so it may be 
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wise to build into the final figures some provision for concessions. 
 

(e) Retain your common sense

Lastly, ensure that you don’t leave your common sense on the 
plane.  Chinese negotiators will use all the same tactics that non-
Chinese negotiators will use, including threatening to do business 
elsewhere, using friendship to extract concessions, showing anger 
and disappointment, attrition, and controlling the schedule, speed 
of negotiations and meeting place.  Ensure you are ready to counter 
these tactics by being absolutely prepared with thorough knowledge 
of the deal, be willing to cut your losses and go home and ensure you 
are completely comfortable with a contract (and its Chinese version) 
before signing.

(f) Other points

(i) Use a simple and straightforward contract structure; 

(ii) note down the issues discussed at each meeting and ask every  
party to sign the meeting minutes; and

(iii) Chinese contract law is similar in many respects to English 
contract law. However, there are some significant differences 
to note, for example, a Chinese contract does not require 
consideration (i.e. each party providing value to the other), as UK 
contracts do.  Further, the principle of fairness is considered in 
the construction of contracts in China, while caveat emptor (i.e. 
let the buyer beware, meaning that the buyer can only recover 
damages from the seller if the seller concealed latent defects or 
otherwise made material misrepresentations amounting to fraud) 
remains the dominant doctrine in England.

3.2  Enforceability

The view that a contract with a Chinese partner is not enforceable is 
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a self-perpetuating problem.  Because of this view, UK businesses 
have from time to time decided that it is not worthwhile entering into 
a contract at all or, if they did, did not pay any attention to its content, 
drafting or enforceability.  In fact, Chinese courts do very well at 
enforcing contracts.  Every year the World Bank publishes its Doing 
Business rankings.  It ranks 181 countries by ease of doing business.   
China ranks near the top of this list for contract enforceability, below 
the USA, but above the UK.1   Although it’s not a fine art, higher rankings 
tend to indicate simpler regulations, quicker resolution of disputes 
at a lower cost and stronger protection of property rights.  These 
rankings were gathered from 8,200 local experts, including lawyers, 
business consultants, accountants, freight forwarders, government 
officials and other professionals routinely administering or advising 
on legal and regulatory requirements.  

The misconception appears to be based on the following issues:
 
(i) There is plenty of evidence of UK companies doing deals in China 

that they would never contemplate back home.  It is easy to get 
wrapped up in the huge potential of China, excuse leaky and 
uncertain terms and conditions as “doing business the Chinese 
way”, and ignore the tactical commercial reality.

(ii) You may find that Chinese parties have a tendency to ignore 
contract terms in dealing with foreigners.  This is not because they 
think they can prevail in any eventual lawsuit, but because they 
assume (too often, rightfully) that a foreigner will not sue.  Chinese 
parties generally confidently believe that all disagreements and 
disputes can be solved through friendly negotiations afterwards. 
Therefore, they are often reluctant to raise all the issues 
beforehand, fearing it will prevent both parties moving forward.   
Appropriate Chinese representation and “on the ground” advisors 
in China can reverse this assumption and flush out the issues 
before a contract is signed.

(iii) The view that litigation in China is a minefield is not helped by 

 1 The UK is ranked 56, whereas China is ranked 19: http://www.doingbusiness.
org/rankings
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the fact that many Western companies enter into unenforceable 
contracts.  Contracts in China are often extremely difficult to 
enforce if they are not subject to Chinese law and if they provide 
for enforcement outside China.  Contracts subject to English law 
and the English courts, for example, may be seen as a safe option 
by a UK company, but, if you wish to recover against a Chinese 
entity’s assets in China, Chinese courts rarely enforce an English 
judgment because China is not a signatory party of the New York 
Convention, and the UK and China do not have a bilateral civil 
judgment enforcement agreement. 

 
(iv) Additionally, contracts subject to arbitration in London or on a 

more neutral ground (like Singapore, where arbitration is well-
established) can be slow, complex and expensive and, particularly 
for London arbitrations, a Chinese entity may not turn up!  Generally, 
making contracts subject to Chinese law and the Chinese courts 
(or, if more appropriate for the deal, arbitration in China or Hong 
Kong) is advisable, although legal advice should be obtained on a 
contract specific basis. 

 
(v) Contracts are difficult to enforce in China if they are not written 

in Chinese, not only from a practical perspective (since your 
Chinese partner may not otherwise fully appreciate their 
rights and obligations under the contract), but also from a legal 
perspective.  Contracts involving foreign parties are normally  
written in both English and Chinese.  A Chinese translation of the 
relevant contract will be used by the Chinese court to adjudicate 
any dispute.  If you have not agreed a Chinese translation of 
your English contract with your Chinese partner, the translation 
provided to the court may be inaccurate or may be manipulated 
in your Chinese partner’s favour.  In any case, it is common to 
be required to sign a contract in Chinese when the contract 
will be presented to Chinese authorities for filing or approval. A 
reliable translator (preferably a lawyer, as often legal terms are 
not translated correctly by a lay person) is therefore essential 
to ensure that the contract interpreted by the courts accurately 
represents what has been agreed. 

(vi) Many contracts are too vague or too complex to allow for effective 
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action.  Chinese courts are very good at enforcing simple and 
clear contracts where the standards for default are objective (for 
example, clear deadlines or milestones) and where the penalty 
requires little analysis (for example, under a liquidated damages 
clause where the amount of damages for certain defaults are pre-
agreed between the parties). The Chinese courts do not want 
to make a contract for the parties where the terms are vague or 
ambiguous (as is common in the US and English legal systems).  
Therefore it is important to draft your contracts carefully and in a 
way that will be accessible to the court.  It is not sensible to rely 
on a chain of emails, oral communications and practice over time 
(particularly if this is in English) to establish what you had agreed 
with your Chinese partner. An aggressive lawsuit based on a clear 
written contract can work very well in China.

3.3 The negotiation process
 

After a first meeting (usually in China) it is normal to sign a letter of 
intent to indicate that you are interested in continuing the discussions. 
This document is generally non-binding unless there are clauses 
prescribing certain obligations for both parties to assume.  However, 
it is useful for your Chinese negotiating counterparts to show their 
superiors a document that indicates that the negotiations are 
progressing.  You will be provided with a draft Letter of Intent from the 
Lancaster China Catalyst Programme Team.

Following the letter of intent, the UK company should prepare a 
document setting out the main commercial and legal issues to be 
addressed in any substantive legal agreement – so called “Heads of 
Terms”. It is quicker and cheaper to negotiate key issues via the Heads 
of Terms, rather than as part of a detailed agreement, particularly 
when there are language and cultural issues in play. Once the Heads 
of Terms are agreed, then negotiation of the main agreement should 
go more smoothly. However, for contracts for small businesses or 
for simple transactions, the final contract may be fairly simple and 
so Heads of Terms may not be necessary and the parties can start 
negotiating the draft contract immediately. You will be provided with 
a template Heads of Terms document from the Lancaster China 
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Catalyst Programme. Heads of Terms are generally stated to be non-
binding (i.e. they do not commit either party to enter into a substantive 
agreement).

3.4 Implementing and auditing the contract 

After the contract has been negotiated and signed, many UK 
companies take a hands-off approach in transactions and operations 
in China due to obstacles such as distance, culture and language.  
Doing successful business in China is more than signing a contract 
with your Chinese partners and walking away to wait for the desired 
result.  In order to avoid breaches of contract, or to minimise the effect 
of any breaches, UK companies contracting with Chinese companies, 
and Chinese companies managing junior employees, should:

(i) over-communicate with the entire team, and not take  for 
granted that what has been said or written in a contract has been 
understood, remembered, adhered to or communicated amongst 
the relevant parties.  Instead of waiting until a contract deadline 
to find out that the agreed upon delivery will not be made, have 
regular, interactive conversations and updates, checking status, 
problems, delays or questions;

(ii) engage in conversation.  Asking “yes” and “no” questions 
generally will not generate useful information.  For example, rather 
than asking “are you still on track?”, ask about “significant events 
during the past week or month” or “describe recent activities of 
members of their team”;

(iii) meet face-to-face and audit regularly.  As explained above, 
a personal one-to-one commitment cannot be emphasised 
enough and on-the-ground audits will help build relationships and 
increase transparency; 

(iv) communication needs to occur with several members of the 
team at different levels of hierarchy.  The Chinese culture is 
hierarchical and generally problems are not freely discussed with 
superiors, so a low level scientist often may not discuss problems 
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with delivery or developments with their quality control managers.  
Each company often needs different representatives from 
different hierarchies (even if they have to be invented!) in order to 
communicate effectively; 

(v) provide extensive training and good management of Chinese 
staff; and 

(vi) do not let breaches, or milestones, or minor events slip by, since 
such a passive approach allows problems to develop, often to the 
point when they become major concerns.
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There are many customary practices to be aware of in China, but the 
Lancaster China Catalyst Programme Team will be able to guide you in 
this respect.  Examples of customary practices are as follows: 

4.1 Gifts vs bribery:

The Chinese like to give gifts, as an expression of friendship.  Given 
that the Chinese like to be friends first and business partners later, 
gifts can be important.  Gift giving is heavily influenced by hierarchy, 
so the most senior person should receive the most valuable gift. 
If you are the visiting guest, it is not necessary to bring any gifts.  
However, if your host is going out of their way to accommodate you 
or to provide something that is normally difficult to obtain, it would be 
polite to give an appropriate gift.  If you are the host receiving Chinese 
parties in the UK, providing gifts is a sign of hospitality. Symbolic gifts 
having your country and/or your companies’ characteristics, such 
as souvenirs from your country and pens, for example, are often 
appropriate gifts.  They should be wrapped in colours considered 
lucky, such as red or gold.  Similarly, gifts considered unlucky include 
clocks – it is advisable to consult a Chinese colleague for advice if 
you are unsure.  It is customary not to open such gifts in front of the 
giver, unless encouraged to do so.  

It is imperative to be alert to any potential bribery or corruption.  The 
Chinese Government is keen to crack down on corruption and, in 
addition to this, under the Anti-Terrorism, Crime and Security Act 
2001, UK companies and nationals can be prosecuted in the UK for 
acts of bribery or other illegal activity committed wholly overseas.  
Facilitation payments may be an obvious form of bribery, but even the 
giving and receiving of valuable gifts in order to develop relationships 
can be seen as a form of bribery too. 

  

 	 4. CUSTOMARY PRACTICES
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4.2 Business cards

Business cards are essential and it is customary to exchange them 
with every attendee at the beginning of a meeting.  As a sign of 
courtesy, have your business cards translated into Chinese and 
present them with both hands with the Chinese side face up.  As a 
sign of respect, take your Chinese counterpart’s card with both hands 
and do spend a few minutes considering their card – indeed, this is a 
good time to ask questions about the relative roles of those present 
at the meeting if it is not clear on the face of the card.  However, do 
not write on any cards, as this is considered disrespectful. 

4.3	 Activities	off	the	negotiation	table

Do as the Chinese do!  You should expect to spend a lot of time 
developing personal relations with your Chinese partner, most 
of the time out of meetings. If the Chinese party asks you to join 
their entertainment after work or a meeting, it would be impolite to 
turn it down unless you have very good reasons to. It is important 
to appreciate that, while Westerners tend to build good personal 
relationships based on successful commercial transactions, the 
Chinese will build successful commercial transactions based on 
good personal relationships.  To do business in China, you need to 
be a trusted friend first.  In China, there is little distinction between a 
personal and business relationship and it is for this reason that often 
a hard day of negotiations leading to a possible stalemate is then 
overcome by some (often equally challenging) discussions during the 
evening’s hospitality.

4.4 The Role of the State
 

The role of the state can be easy to underestimate.   The state can 
have a significant influence on a Chinese state-owned or controlled 
company in its daily business.  While this can create instability and 
uncertainty about funding, it can also offer tax and administrative 
advantages.  The foundation of the Lancaster China Catalyst 
Programme lays in an agreement between Lancaster University 
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and the Guangdong Department of Science and Technology. The 
relationship between the university and the local government will 
provide a friendly business environment, protected from some of the 
risks mentioned in this section. It is still important though to be aware 
of the relevance of the State in Chinese business.

(a) How to deal with SOEs

The line between SOEs and private-sector companies has blurred 
considerably during China’s economic expansion. Sometimes SOEs 
intentionally conceal their real status while doing business abroad or 
with foreign entities because businesses in certain countries still hold 
a negative attitude, voluntarily or involuntarily, towards companies 
with a Chinese governmental background. While Chinese SOEs 
must generate income, they must also serve a political function, 
and it is the politics or the political risks of any deal that often take 
precedence.  Despite the potential for state interference, SOEs can be 
convenient business partners, particularly when it comes to carrying 
out administrative formalities.  Red tape and bureaucracy continues 
to be a real challenge for UK companies operating in China due to the 
sometimes disproportionate and overly restrictive rules with which 
they have to comply, poor transparency of the regulatory market in 
which they have to operate, and the frequency at which such rules 
and regulations appear to change.  However, SOEs generally have the 
relationships needed to cut through this. 

(b) Dealing with Universities

Concluding agreements with universities also present problems 
as the Chinese state maintains a strong influence over the higher 
education system.  The Communist Party has its own administrative 
structure within each university, parallel to the university’s own internal 
functions.  The potential for political influence on decision-making is 
high.  
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(c) Develop political contacts

Government officials in China often wield far greater power than their 
counterparts in the UK do.  Good relationships with high-level political 
officials can be invaluable and, if you don’t have these relationships 
already, it is wise to use a trusted local advisor, employee or partner 
to develop these relationships.  The majority of Government officials 
very much welcome foreign businesses and investors.

(d) State funding

When state funding is directly involved in a project, there is a risk of 
uncertainty as senior government officials can change funding levels 
for political reasons. The political consequences of any allocation 
of funding will be paramount and the relationships between officials 
can affect those decisions. Some governments or authorities are 
reluctant to make payments overseas because they do not want to 
go through the foreign exchange procedure (as China is still a country 
that prohibits the free exchange of foreign currencies). It is wise to 
consider this issue beforehand if state funding needs to be paid to an 
overseas bank account. However, there can be positive implications 
in terms of tax - while government funds are subject to company 
tax, it is possible to get exemptions, particularly for state-funded 
companies involved in education or healthcare.
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5.1 Introduction

There are a number of shorter-term structures that can be used 
to develop and, if desired, commercialise your IP in China.  For 
development, similarly to the UK, your IP can be licensed to your 
Chinese partner and any improvements or other newly developed IP 
licensed or assigned back to you.  For commercialisation, similarly to 
the UK, your products or services can be provided through agents or 
distributors in China under agency or distribution agreements.  In this 
way, if the terms are right, you retain control over your IP rights.  
Alternatively, many UK companies wish to establish a permanent 
presence in China in order to: (a) ensure they have on-the-ground 
direct control over corporate strategy, their IP and other activities in 
China; (b) show commitment through a market presence; (c) increase 
transparency and possibly reduce cost in the long run by removing 
the middle man; (d) enable trading in local currency; and (e) ease the 
conduct of business transactions (which previously would have been 
cross-border).  

Before exploring which type of solution to adopt companies should 
start by checking whether their industry sector is ‘permitted’, 
‘encouraged’, ‘restricted’ or ‘prohibited’ under the Foreign Investment 
Industrial Guidance Catalogue (the “Catalogue”) classifications (you 
will be provided with the “Catalogue” by the Lancaster China Catalyst 
Programme Team). Companies must also consider that some 
provinces or regions may have their own investment catalogues 
providing more detailed classification of industries. Any industry not 
listed in the Catalogue is automatically permitted. 

5.2 Long-term investment modes

The main direct investment structures available to foreign companies 

  

  5. INVESTING IN CHINA
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are representative offices (“RO”), wholly foreign owned enterprises 
(“WFOE”) and joint ventures (“JV”). Tax structures, legal implications 
and practical requirements will play a part in deciding which vehicle to 
adopt and each entity has its own set of advantages and drawbacks.

(a) Representative office 

An RO is a ‘branch’ of the foreign parent company in China. It does 
not have an independent legal status according to Chinese law and 
therefore, the parent company will be liable for the RO’s activities. ROs 
are suitable for use in the ‘permitted’, ‘encouraged’ and ‘restricted’ 
industry sectors.

ADVANTAGES

•  Establishing a RO is straightforward;
•  Timescale for set-up is quick. Around one month on average;
•  Minimal accounting and tax difficulty;
•  RO exit procedures are simple;

DISADVANTAGES

•  Activities of RO are limited;
•  ROs have no independent legal personality;
•  ROs cannot issue invoices;
•  Cannot engage in ‘profit-making’ behaviour;
•  The Chinese authorities have recently begun to ask ROs with 

large employee numbers to change their structure as they 
suspect such ROs are acting as ‘shadow’ WFOEs; 

(b) Wholly foreign-owned enterprise 

A WFOE is a company incorporated under Chinese law that initially 
only uses foreign sourced capital. Companies set up by two or 
more different foreign entities are still treated as WFOEs. WFOEs 
are suitable for use in the ‘permitted’ and ‘encouraged’ industry 
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sectors except sectors protected for reasons of national-security 
or protection of the public interest e.g. railway construction, defense 
and air transportation.

ADVANTAGES

•  Relatively straightforward set-up;
•  Timescale relatively quick depending on industry sector. On 

average, three to four months is required;
•  Relaxation of minimum capital requirements for all industry     

sectors2;
• Familiar tax regimes - corporate tax and VAT;
• No profit sharing with a partner - unlike a JV vehicle;

  DISADVANTAGES

•  Set-up process can take up to two years for some industry 
sectors (e.g. chemicals) whilst necessary applications are 
made and licences procured;

•  Uncertainty for foreign invested companies regarding China’s 
business registration reforms; suspect such ROs are acting 
as ‘shadow’ WFOEs3; 

•  Tariffs and customs procedures may be a stumbling block for 
companies conducting import activities4;

•  Approval from Ministry of Commerce (“MOFCOM”) or local 
foreign investment bureau required5;

2 As a general rule investors should seek to ensure that the proposed level of 
investment is proportionate to the nature and scope of the business or business 
plan.
3 Registered capital is no longer required for wholly Chinese-owned companies 
but there is uncertainty regarding the requirements for companies with foreign 
participation or investment in practice.
4 For example, importing goods requires the company to employ a dedicated 
customs-trained clearance officer and the purchase, implementation and use of 
official customs software in addition to other similar requirements.
5 Although approval is likely this does create delay in the set-up process.
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(c) Joint Venture 

A JV is a company incorporated under Chinese law using both foreign 
and Chinese investment. The foreign shareholding in a JV must be no 
less than 25%. Companies having a smaller foreign shareholding will 
be treated as Chinese domestic companies. JVs are suitable for use 
in the permitted and restricted industry sectors. In some sectors a 
Chinese majority shareholding is required e.g. telecommunications. 
Two forms of JVs are open to foreign investors, Equity Joint Ventures 
(“EJV”) and Contractual / Corporate Joint Ventures (“CJV”).
An EJV is a limited liability company created by one or more Chinese 
parties in combination with one or more foreign parties. The foreign 
investor’s capital contribution usually accounts for at least 25% of the 
total registered capital of the EJV. It is a cross between a corporation 
and a partnership. 

A CJV is a contractual relationship setting out the partnership 
between one or more Chinese parties and one or more foreign 
parties. The CJV is seen as a more flexible structure than an EJV and 
can be tailored to suit the party’s requirements.

ADVANTAGES

•  Relaxed capital requirements6;
•  EJV can own assets;
•  EJV has own legal personality and can be liable;
•  EJV liability capped at total capital contribution;
• Profits awarded in proportion to the respective contributions 

to registered capital;
• CJV profit sharing according to terms of agreement;
• CJV’s profits can be distributed as products (when liquidating 

to realise value of investment) or cash;
• Foreign parties can enjoy priority in recovering investment 

when under CJV structure;
• Investments not necessarily calculated in pure financial 

terms. The Chinese partner may contribute local know how 
and take responsibility for administrative arrangements;
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DISADVANTAGES

•  Takes longer than WFOE set-up and can take significantly 
long time to set-up for certain industry sectors e.g. chemicals 
or pharmaceuticals;

•  Inherent risk that protracted negotiations with Chinese 
partner(s) can take a long time to resolve;

•  Due diligence process can extend set-up times;
• Approval from Ministry of Commerce (“MOFCOM”) or local 

foreign investment bureau required7;
• Tariffs and customs procedures may be a stumbling block for 

companies conducting import activities8;
• In situations where foreign party contributes less than 25% of 

registered capital a CJV may not have legal person status;

6 As a general rule investors should seek to ensure that the proposed level of 
investment is proportionate to the nature and scope of the business or business 
plan.
7 Although approval is likely this does create a delay in the set-up process.
8 See footnote 4.

5.3 General documentation requirements for incorporation

In general, depending on the vehicle selected, location and industry 
sector, companies will be required to prepare or produce the following 
(non-exhaustive):

• Standard incorporation paperwork. Naturally the more complex a 
vehicle chosen i.e. a JV will require greater amounts of paperwork;

• Extra paperwork used to secure necessary approvals, licences 
etc. from government agencies, local administration bureaus and 
state regulators;

• Business premise lease, often required to be registered at the 
local lease administration centre in the case of manufacturing 
companies;
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• Notarised and legalised Parent company documentation such as 
incorporation certificates and bank reference letters; and

• Selection of an appropriate Chinese name.

5.4 Commercial considerations

Choosing one of the investment vehicles is a commercial decision 
based upon the needs, current situation, intentions and strategy 
of the proposed company rather than legal implications of each 
structure. An example scenario:

An SME wishes to distribute UK-manufactured goods in China via a 
Chinese partner. A distribution contract between parties will achieve 
this goal but the vehicle can differ depending on requirements. Three 
examples of commercial intention serve to illustrate:

• If the SME believed it requires someone to supervise (i.e. a ‘man-
on-the-ground’ in China) such distribution then an RO would be 
appropriate; 

• Should the SME wish to develop distribution channels with the 
help of pre-existing Chinese-expertise in a sector, a JV would be 
more appropriate;

• Should the SME think that their existing expertise would enable 
them to operate in the Chinese market and they wish to protect 
their existing technology or IP then a WFOE is appropriate to 
ensure full control of their know-how, technological assets, IP and 
decision making abilities.

It is usually more difficult to alter a business structure once a legal 
entity is incorporated or established so it is crucial to seek professional 
advice during the early stages of planning operations in China.
  
Notwithstanding the overview of each structure set out above, 
foreign investment law remains complex in China. Chinese FDI laws 
are a combination of national laws, ministerial regulation, local rules 
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and policies. The requirements and policies vary from sector to 
sector and from city to city. Our advice on any proposed FDI process 
will therefore be different each time taking into account the client’s 
specific situation, vehicle choice and chosen location. Generalised 
‘case-studies’ would be unhelpful because they cannot incorporate 
the many variables requiring treatment on a case-by-case basis. 
It is therefore unfortunately impossible to have a single, useful, 
prescriptive document containing all practical FDI considerations 
covering all sectors across China. We therefore encourage clients to 
engage legal advice at the earliest possible opportunity. 

5.5 Alternatives to formal corporate vehicles

The alternatives include distribution, agency and franchising 
in addition to mergers and acquisitions. A local presence is in 
general seen as more effective to take advantage of the business 
opportunities available in China.

5.6 Commercialisation

Regardless of the structure you decide to employ in China, it is 
important to set out in the agreement with your Chinese partner 
(whether that be an R&D agreement, joint venture agreement 
or otherwise) the rights you and your Chinese partner have to 
commercialise any relevant improvements or other new IP. The 
options are the same as those available in the UK – for example, 
each party could be required to consent, each party could be free to 
commercialise independently, or only one party could be entitled to 
commercialise all or specific parts of the developed IP. 

Once any entity is established, any pre-existing IP required by the 
collaboration can also be licensed into that entity.  Any IP created 
by such entity during the collaboration will need to be governed by 
a clear contract setting out how such IP will be owned, protected, 
maintained, prosecuted, enforced and exploited, and by which of the 
parties.  Further, the contract will need to deal with what will happen 
to such IP upon dissolving any entity.  
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           6. INTELLECTUAL PROPERTY PROTECTION	

6.1 Risk to your IP protection

This is an outdated fear.  From having no IP protection law in the late 
1970s, China has progressively enacted legislation to the point where it 
is comparable to that in the UK.  China now takes IP seriously, with great 
public support being shown from local Chinese authorities, particularly 
(but not only) in key cities such as Beijing, Shanghai and Guangzhou.  
Courts offer a very good system for redress for IP infringement.  Contracts 
can (and should) provide for ownership, use, registration, maintenance 
and exploitation of independently or jointly created IP in the same way 
as they can (and should) in the UK.  The practical strategies to protect 
your IP are largely similar to that employed in the UK.  You will need to 
seek advice on a case-by-case basis as to any China-specific intricacies 
to be aware of, but below are a few key pointers on key differences on 
ownership and exploitation of IP in China:

6.2 Trademarks 

Trade marks must be registered in China in order to enjoy a monopoly over 
them. The main problem a foreign entity faces in China is that it operates 
a “first to file” system.  This means that the first company to apply for a 
trade mark registration, whether that company is Chinese or foreign, will 
obtain registration and can prevent others from using the trade mark. 
There is no requirement to have any intention to use the trade mark, or 
to prove ownership or prior use, when registering. Foreign companies 
have entered the Chinese market in the past not only to find a competitor 
has registered the trade mark (that the foreign company owns elsewhere 
in the world), but also to find that the competitor is seeking to enforce 
that trade mark against the foreign company and demanding payment to 
transfer ownership of it. Notwithstanding this: (i) foreign trade marks, like 
foreign patents, have a right of priority if a trade mark application is filed in 
China within 6 months of the date of the foreign filing; and (ii) well-known 
unregistered trade marks may receive protection without registration in 
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relation to the goods or services for which they are well-known in China 
(which is very difficult to prove unless you are well-established in China 
already).
  
Chinese law does provide procedures for opposing a filed application 
or cancelling a registered trade mark. However, these procedures can 
be costly and time consuming, and to succeed it is often necessary to 
prove that the initial application was made in bad faith. Being the first 
to file for registration is always the cheapest and most efficient way to 
secure a trade mark and prevent others from encroaching on your patch.

 
6.3 Know-how

Know-how (such as confidential technical specifications, source 
code, business methods, financial or statistical information, customer 
information, or details of unpatented inventions or improvements to 
products or processes) and its protection is often a key concern for UK 
businesses when working with Chinese partners.  Regular in-person 
audits are essential to ensure protection of your IP.  Such audits should 
investigate the practical measures used by your Chinese partner to 
protect your know-how, including electronic and physical barriers, 
regular online monitoring, regular training to staff, confidentiality clauses 
in employment contracts, non-disclosure agreements (NDAs) with non-
employees (but ensure you can enforce any such agreement directly if 
this would be appropriate). 

NDAs should deal specifically with IP and know-how ownership and 
employees should be reminded of their obligations both during their 
employment and on termination. The definitions of the confidential 
information under such NDAs should be specific, detailing the 
physical and electronic security obligations of the employee and 
containing an appropriate term for the NDA to last (if not perpetual). The 
recommendations for keeping know-how confidential and protected 
are the same as they would be under English law, for example ensuring 
the agreement with any Chinese partner obliges them to abide by clear 
confidentiality provisions.  Consider also employing practical measures, 
such as retaining key elements of know-how, staggering disclosure until 
you have built up trust in your Chinese partner and working with different 
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Chinese partners for different aspects of a project, rather than putting all 
your eggs into one basket.

6.4 Copyright

(a) Registration

Unlike in the UK, it is possible to record copyright (such as that 
subsisting in written papers, drawings, software code or other written 
or artistic works) in China and this can be done at the National 
Copyright Administration of China. To obtain a copyright certificate, 
companies or individuals must submit evidence of ownership and 
the date of creation. This can then serve as prima face evidence 
of ownership in an infringement action, so recording copyright can 
prove very useful if a dispute arises over ownership.  There is a small 
cost to recording the copyright (the exact costs depend on the nature 
of the copyright work), but the comfort it provides is often well worth 
the investment.

(b) Ownership

One anomaly in China’s copyright law relates to copyright arising 
during the course of employment.  In China, if a work is created 
during the course of employment, generally the copyright will belong 
to the employee.  However, for the two years from the creation of 
the copyright work, the employee cannot license the copyright work 
without the consent of its employer.  A UK company can (and, we 
generally recommend, should) seek to alter this position by including, 
or checking that its Chinese partner includes, specific copyright 
ownership provisions in its employment contracts.

6.5 Invention Patents

The Chinese patent system is a “first to file” system and patent 
applications may be filed in the name of a corporation as well as an 
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individual inventor.  Chinese law also provides grounds for invalidating 
a registered patent that fails to satisfy the criteria for patentability, but 
such procedures can be costly and the evidence that can be submitted 
is restricted.  As with trade marks, the best option for a UK company is to 
file as soon as possible to avoid unnecessary costs and delays. 

6.6 Utility Models (also known as utility patents)

The utility model is largely unfamiliar to most foreign applicants seeking 
patent protection in China but it can be a useful tool. It is based on the 
German system, and is sometimes referred to as a “mini patent”. The 
utility model only protects the shape and structure of a product, so it 
is only relevant to technological, mechanical and electrical products. A 
utility model patent can be obtained from the SIPO with no substantive 
examination, just a formality check and a basic examination of whether 
the subject matter qualifies for utility model protection. It can be a 
good vehicle for time-sensitive technology transfer projects as it can 
be obtained much more quickly than invention patents. The term of 
protection is 10 years from the filing date, and it usually takes 6-12 
months to obtain protection. Since there is no substantive examination 
at the application stage, the validity of a utility model is not assumed 
in litigation proceedings, and the claimant is usually asked to obtain a 
“search report” of the utility model from the China Patent Office to prove 
its validity. Foreign applicants should consider using the utility model as 
it is cheap, quick to obtain, there is a low threshold for inventiveness and 
it can offer a good level of enforceability.   

6.7 Designs (also known as design patents)

Registered designs are mainly protected in the form of design patents.  
Design patent applications are not examined and can be obtained 
relatively cheaply and quickly.  Design patents will usually be granted by 
the State Intellectual Property Office (SIPO) in 6 months.  However, as 
with utility models, design patents are not examined, so parties will be 
required to apply for a report to prove the validity of a registered design in 
enforcement proceedings.  Registered designs are particularly useful in 
industries such as the fashion industry, and to confer protection in other 
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industries when a product launch is planned before invention patents or 
utility models have been granted. 

Unregistered designs may receive protection under copyright law as 
artwork or under Anti-Unfair Competition Law in relation to the packaging 
or decoration of goods or services, provided those goods or services 
have a certain amount of market recognition within China and the 
packaging or decoration is distinctive.  However, it will be more difficult to 
prove ownership of an unregistered design and, therefore, more difficult 
to enforce.  

6.8 Service Inventions

An invention made by an employee through his activities at work will be 
deemed to be a service invention under Chinese law. If the invention was 
made by an employee taking advantage of the material and technical 
means of his employer, then the contract between the employer and 
the inventor will determine who owns the patent rights. If the contract 
is silent, the right to apply for patenting a service invention remains with 
the employer. Patent rights for inventions made outside of an employee’s 
work activities will remain with the inventor. 

The proposed service invention regulations will protect the rights of 
employees who report their inventions to their employer within two 
months of the invention. Where the employee claims the work is a non-
service invention, the employer must reply in writing within two months 
to oppose this, any failure to do so will result in the work being deemed 
to be a non-service invention in the event of a future dispute. It is hoped 
that this procedure will provide a simpler approach to resolving potential 
IP ownership disputes and to determining the ownership of inventions.

6.9 Inventions made in China

If inventions are created, it will be important to establish whether the 
invention is made in China, especially for joint projects between the UK 
company and its Chinese R&D centre. The basic principle under Chinese 
law is that the jurisdiction where the substantial part of the invention is 
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created will be deemed to be where the invention was “made”. Therefore, 
it is advisable to keep a good record of the invention process.

Foreign companies have three options for filing patents for inventions 
made in China:

(a) file outside China first (e.g. in the UK) then request a “foreign filing 
clearance” from SIPO before filing the patent in China. Unless the 
technology is restricted, the clearance will be granted usually within 1 
or 2 months;

(b) file a Chinese patent first and at the same time apply for a “foreign 
filing clearance” from SIPO. When the clearance is given, the patent 
can be filed abroad; or

(c) file an application under the Patent Cooperation Treaty (PCT) 
via SIPO. This method dispenses with the need for a “foreign 
filing clearance” as it is deemed that the request has been made 
automatically. This option is likely to be most convenient for 
multinational companies as they can use the PCT system to file 
patents in multiple jurisdictions, including the UK, at the same time.

6.10 Employee inventor compensation

Foreign entities must agree the level of reward with R&D staff for patents 
arising out of their work, and specify this clearly in the employment 
contract or employee handbooks. If there is no specific contractual 
agreement on the reward for inventors, then the statutory reward will 
apply.

Under the statutory award, the inventor must be paid (within three months 
from patent grant) at least 3,000RMB for an invention patent, and at least 
1,000RMB for a utility model or design patent. While this initial amount 
is modest, the cost to the company will be much higher if the patent is 
commercialised. The employee will then have to be paid 2% of the profits 
from an invention or utility model patent, and 0.2% for a design patent. If 
the patent is licensed, the company will have to pay a minimum of 10% of 
the licence fee to the inventor.
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6.11 Joint ownership

For inventions made through the joint work of a UK company and its 
Chinese partner, the right to apply for a patent is subject to the consent 
of both parties (unless it is otherwise agreed). After the application is 
approved, the organisation(s) or individual(s) that filed the application 
shall be the patentee(s).  It is important to deal with joint ownership in the 
same way as would be done in England, with all rights and obligations 
of the joint owners (including maintenance, prosecution, enforcement 
and exploitation) addressed in a legally binding contract.  Without this, 
each joint owner’s rights and obligations can be unclear, especially if 
the IP is used or protected outside of China (as the statutory rights and 
obligations of joint owners differ across different jurisdictions). 

6.12 Categorisation of technology and related IP

The Chinese State encourages importing advanced and appropriate 
technology as well as exporting well-developed industrialised technology. 
However, the Foreign Trade Law of the People’s Republic of China (2004) 
(the “Trade Law”) puts technologies into three different categories: “free 
import and export”; “import and export with restrictions” and “prohibited 
from import or export”. 

Any transfer of technology either in or out of China by way of trade, 
investment, or economic and technical cooperation will fall under the 
Trade Law. This includes (but is not limited to) assignment of a patent, 
assignment of patent application rights, licensing for patent exploitation, 
assignment of technical secrets, technical services and transfer of 
technology by any other means.  

The Chinese state has the power to restrict or prohibit the import or 
export of goods or technologies on grounds of national security, or 
for economic policy reasons (e.g. the export is restricted or banned 
because of shortage of domestic supply). The Ministry of Commerce 
(MOFCOM) and Ministry of Science and Technology (MOST) jointly 
publish catalogues of goods and technologies whose import or export 
are restricted or prohibited (the “Catalogues”). 
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The Catalogues cover goods and technologies from industries including 
agriculture, coal mining, raw chemical materials and chemical product 
manufacture, pharmaceutical manufacture, telecommunications and 
the manufacture of computers and other electronic equipment. It is 
always necessary to check the Catalogues to make sure that relevant 
requirements and formalities are satisfied for the transfer. The Catalogues 
are published in Chinese.

Technologies that are not listed in the Catalogues are deemed to be freely 
importable and exportable. However, contracts importing or exporting 
these technologies must be registered with the department in charge 
of foreign trade under the State Council.  A certificate of registration will 
then be granted. 

Technologies that are restricted from import or export must be 
administered by licence. An application for a technology import/export 
licence must be filed with the foreign trade department under the State 
Council which will examine the technology and make a decision on the 
application. If the application is approved then a preliminary licence will 
be issued and the importer/exporter can then contract with overseas 
parties for the technology transfer. The foreign trade department under 
the State Council will examine the contract and finally decide if a formal 
licence of import/export is to be granted. 

Technologies that are prohibited from import or export must not be 
imported or exported under any circumstances. 

Subject to the restrictions and prohibitions under the Catalogues, there 
is no other specific Chinese law restricting the access to improvements/
developments for overseas parties.

6.13 IP and Chinese tax

Under the Chinese tax regime, transfer of IP ownership and IP rights are 
regarded as a transfer of intangible assets.  The applicable taxes may 
include:

(a) Enterprise income tax (“EIT”)
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Where a foreign company (FC) receives income originating from 
China, the FC has to pay EIT. The applicable tax rate varies depending 
on whether the FC has set up an enterprise in China and whether 
the enterprise is involved with the transaction that yields the income 
from China. Thus, if the FC has established an enterprise in China and 
the enterprise generates the income, then the EIT rate is 25%. But if 
the FC has not established an enterprise in China, then the EIT rate 
for income originating from China (eg royalties) is 10%. However, if 
the FC is domiciled in a country/ district that has signed a relevant 
tax treaty with China, it may enjoy a preferential tax rate as stipulated 
in the treaty (for example, companies with a Hong Kong base can 
benefit from a lower rate of 7%). 

(b) Value-Added Tax (“VAT”) 

Transfers of IP from any non-resident company or individual to 
Chinese companies or individuals are subject to value-added tax in 
China. The applicable tax rate is 6%. A transfer of IP was originally 
subject to business tax, but the latest tax reform has transitioned IP 
transfer into the VAT regime. 

(c) Stamp Tax (“ST”)

Any company or individual (including non-residents) that enters into 
an IP transfer contract in China will be subject to ST, at the rate of 
either 0.03% (for technology contracts or technology development) 
or 0.05% (for the transfer of ownership of properties, copyright, 
trade marks, patents and exclusive rights to technology) of the total 
contract amount payable by each contracting party.

(d) Cross-Border IP Transfer Issues

The tax authorities have the power to make a “reasonable adjustment” 
if business transactions between enterprises and their affiliates 
reduce the income of the enterprise that would be taxable in China. 
In cross-border IP transactions between related parties, if the 
transaction price is lower than a “reasonable price” without sufficient 
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justification, the deal may be challenged by the tax authorities or 
subject to examination and tax adjustments. On the other hand, the 
cost incurred in joint development of intangible assets can be shared 
when working out the taxable income, so expert taxation advice 
should be sought.

 
(e) Paying tax & penalties for non-payment

Where IP rights are transferred to a Chinese company, it is usual for 
the Chinese transferee to pay the foreign transferor’s EIT and VAT. 
However, the foreign transferor is still the official taxpayer. Where the 
Chinese transferee fails to pay, the tax authorities can pursue either 
party for the overdue tax and impose penalties ranging from 50% 
to 300% of the overdue sum.  This liability of the foreign transferor 
should be imposed on the Chinese transferee under a mutually 
agreed contract.
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          7. PATENT REGISTRATION AND ENFORCEMENT

7.1 Invention Patent

Application procedures and timing:

An application for an invention patent includes acceptance, 
preliminary examination, publication, substantive examination and 
grant. The application will be published eighteen months from the filing 
date/priority date. The applicant must file a request for substantive 
examination  within three years from the earliest priority date. It can 
take up to 2 years for the examination request to be acted on by 
the patent office and therefore the filing and registration procedure 
takes a long time.  The duration of invention patents is 20 years. The 
full cost of an invention patent (including service and official fees) is 
approximately GBP 2,000 – 10,000 (including an official fee of about 
GBP 600-800)]  (not including reporting on patent office actions and 
responding to patent office actions which are usually billed at an 
hourly rate). 

Documents required:

• A letter of instruction indicating the type of the patent application; 
the name(s), address(es) and nationality(ies) of applicant(s) and the 
name(s) of inventor(s) and an accompanying Chinese language 
version;

• Power of Attorney executed by the applicant(s) for each 
application;

• Priority Certificate (if any); and
• Description, Claims, Abstract and Drawings, etc. in English.

7.2 Utility Model Patent 

Application procedures and timing:
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The procedures for Utility Model application include acceptance, 
preliminary examination and grant. No substantive examination 
is required and therefore it only takes approximately 6 months to 
complete the whole process. Utility Model patents have 10 year 
duration from the filing date. The full cost of a utility model patent 
(including service and official fees) is approximately GBP 1,000 – 
8,000 (including official fee of about GBP 400-600)   (not including 
reporting on patent office actions and responding to patent office 
actions which are usually billed at an hourly rate).

Documents required:

• A letter of instruction indicating the type of the patent application; 
the name(s), address(es) and nationality(ies) of applicant(s) and the 
name(s) of inventor(s) and an accompanying Chinese language 
version;

• Power of Attorney executed by the applicant(s) for each 
application;

• Priority Certificate (if any); and
• Description, Claims, and Drawings, etc. in English.

7.3 Design Patent

Application procedures and timing:

The procedures for a design application include acceptance, 
preliminary examination and grant, which usually takes 6 to 7 months. 
Registered design patents last for 10 years from the filing date. Annual 
fees must be paid in advance before the expiration of the preceding 
year. Products using more than one similar design, sold or used in 
sets or belonging to the same class can be filed in one application. 
The full cost of a design patent (including service and official fees) 
is approximately GBP 900 – 2,000 (including an official fee of about 
GBP 300 – 400)  (not including reporting on patent office actions 
and responding to patent office actions which are usually billed at an 
hourly rate).
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Documents required:

• A letter of instruction indicating the type of the patent application; 
the name(s), address(es) and nationality(ies) of applicant(s) and the 
name(s) of inventor(s) and an accompanying Chinese language 
version;

• Power of Attorney executed by the applicant(s) for each 
application;

• Priority Certificate (if any); and
• Representation of the subject matter of the design in the form 

of drawings (six-side views plus a Perspective View), and a 
Description of the subject matter of the design including the use 
and the main points of the design; please also indicate a view best 
showing the main points of the design, which would be published 
in the Patent Gazette when granted.

7.4 Enforcing patent rights in China

(a) Trap purchase

Once infringers are identified the next step is to make trap purchases 
of infringing products. In order to satisfy Chinese legal requirements 
the purchases require witnessing by a notary.

(b) Actions prior to proceedings

Sending a letter before action before substantial evidence has 
been collected and notarised is something of a wasted effort in 
China. Letters tend to be ignored in the vast majority of cases and 
have resulted in infringers disappearing and then setting up under a 
different name in order to evade litigation.  

It is therefore more effective to gather evidence relating to an action 
first and then issue proceedings against the infringers without notice.  

The preparation of an infringement action usually involves: 
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• preparing an opinion as to the validity of the patent in suit;
• preparing an opinion as to infringement of the patent;
• gathering the evidence required to prove infringement; and
• investigating infringers, to make sure that they have sufficient 

financial resources to pay for any judgment made against them.

(c) Proceedings

Civil proceedings should be issued if damages are desired as 
compensation for the infringing behaviour.  However, if, according 
to Chinese law, the infringement is relatively clear cut, the claimant 
also has the option, prior to commencing civil proceedings, of taking 
administrative action against the infringers.

(d) Administrative action

Advantages of taking administrative action include:
• the ability to get a declaration of infringement during the 

administrative action;
• the ability to use the evidence gained during the administrative 

action and the declaration of infringement in any subsequent civil 
action; and

• that it will probably result in identifying the ultimate manufacturer 
of the infringing articles. This will give the claimant the option of 
pursuing them, rather than infringing retailers, which is likely to 
be a much faster and more efficient way to reduce the sale of 
infringing articles.

(e) Civil proceedings

Civil proceedings in China take between 9 and 18 months from 
issuing to first instance judgment.

Infringers have the option to apply to invalidate the patent in separate 
proceedings, which will also take between 9 and 18 months.  There is 
a risk that if they do so, the infringement claim may be stayed, giving 
a potential total of 3 years from issuing to judgment.
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The claimant can recover damages that it has suffered or an account 
of the infringer’s profits, and obtain an injunction preventing further 
infringement. It is usually safe to assume that attorney fees are not 
recoverable in a Chinese court action.

Overall costs of litigation are hard to estimate, as is the amount of 
any damages usually recovered as they vary on a case-by-case basis 
and by Chinese province.
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Foreign companies doing business in China or engaging in IP transactions 
with Chinese companies may need to familiarise themselves with local 
laws and regulations, and to collate information relating to their Chinese 
business partners. Below is a contact list to facilitate foreign business in 
this regard.

8.1 Intellectual Property

• National	 Copyright	 Administration,	 Trademark	 Office,	 State	
Intellectual	 Property	 Office: These state administrations are 
responsible for releasing policy forecasts, IP announcements 
and legal news. They provide search services and access to a 
registration directory for copyright, trademarks and patents, and 
update China’s IP communication with other countries. For more 
details please refer to the following websites:

- National Copyright Administration: http://www.ncac.gov.cn/*;
- Trademark Office: http://sbj.saic.gov.cn/ (searches for particular 

trademarks, similar trademarks at http://www.chaxun9.com/*); 
and

- State Intellectual Property Office: http://www.sipo.gov.cn/ 

You could also search for patents at other websites such as http://
cpquery.sipo.gov.cn/ or www.soopat.com.cn/*. The non-official 
websites may be closed or out of service from time to time though.

However, please note that different provinces or cities may have 
issued local implementation measures which can be checked at 
the websites of local IP offices.

Other useful information regarding IP can be found at the following 
websites:
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• WIPO (World Intellectual Property Organization): WIPO provides 
free global databases, including PATENTSCOPE, Global Brand 
Database and ROMAIN. These relate to internationally protected 
trademarks, patents and other brand-related information. It 
also offers a wide array of services to assist with IP protection 
and dispute resolution. . It also serves as the global forum for 
intellectual property services, policy, information and cooperation. 
For more details, see http://www.wipo.int/portal/en/index.html.

 
• INTA (International Trademark Association): INTA offers global 

trademark resources to IP professionals, engaged in both practice 
both nationally and internationally. INTA also offers access to an 
overview of trademark protection in different jurisdictions, as well 
as information on trademark filing, maintenance and enforcement, 
etc. It also provides databases of case summaries from 
judgments worldwide to help you devise your own IP protection 
and enforcement strategies. INTA also produces a China Bulletin 
providing reports and insightful analysis of significant cases and 
events in China, which may be of benefit to foreign companies 
interested in dealing with Chinese businesses. For more details, 
see http://www.inta.org/Pages/Home.aspx.

• China IPR Judgments & Decisions website: This website collects 
a selection of the judgments and decisions awarded China. This 
resource may serve as a useful resource for any foreign companies 
seeking to ascertain whether its Chinese business partners is 
or has been involved in some ongoing or resolved cases. This 
website covers claims and disputes in relation to copyrights 
and related rights, trademarks, patents, new plant species, anti-
competition, technology-related contracts, monopoly and more. 
For more details, see http://ipr.court.gov.cn/*. 

Chinese courts are not obliged to publish all the judgements. 
Some courts may publish the case recordal which includes name 
of the parties, hearing date, cause of the case, etc. You may go the 
relevant courts’ website for detailed information. A useful website 
to understand the latest courts news is: http://www.chinacourt.
org/index.shtml*. 
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• China Intellectual Property News: This publication is administered 
by the State Intellectual Property Office. It provides the latest IP 
news in China and offers weekly publications, specific to patent, 
copyright and trademark. This is a generally useful source for 
gauging the status of various IP rights in China. For more details, 
see http://www.cipnews.com.cn/ .

• UKTI (UK Trade & Investment): UKTI supports UK-based 
enterprises seeking to expand their overseas business. Should 
businesses have queries regarding investment in China, they can 
turn to the UKTI IP Attaché in China, seek professional advice and 
win business opportunities.  For more details, see https://www.
gov.uk/government/world/organisations/uk-trade-investment-
china.

8.2 General Business

• MOFCOM (Ministry of Commerce): MOFCOM is the body 
responsible for domestic and international commerce and trade. 
In terms of international trade, it has issued the Catalogue for the 
Guidance of Foreign Investment Industries and the Catalogue 
for Technologies Prohibited or Restricted from Import. Foreign 
companies should always check these two catalogues when 
considering China investment. For more information on MOFCOM, 
see http://www.mofcom.gov.cn/, and for the catalogues referred 
to above, refer to http://www.gov.cn/ziliao/flfg/2007-11/02/
content_793830.htm* and http://www.law-lib.com/law/law_view.
asp?id=371335* .

• AIC (Administration for Industry and Commerce): The AIC has 
a wide array of powers including but not limited to company 
administration and combatting counterfeits and unfair competition. 
The AIC provides access to every Chinese company’s registered 
information including details of its legal representative, registered 
capital, business scope and directors. This resource offers a cost-
effective solution for foreign companies engaged in due diligence 
exercises. For more details about the AIC, please see http://www.
saic.gov.cn/ or other local AICs’ websites. If you want to check a 
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particular Chinese company’s information, please see http://gsxt.
saic.gov.cn/*.

• General Administration of Quality Supervision, Inspection 
and Quarantine: This administration is in charge of quality and 
measurement control, inspection and quarantine of import and 
export, safety of import and export food, safety verification and 
standardization. It has a quality and technology supervision 
department responsible for carrying out comprehensive quality 
control of businesses established in China. The scope of this 
department’s activities includes supervising companies in the 
implementation of quality standards, issuing production licenses 
and performing quality credit evaluation. It also joins forces with 
other countries, with a view to overcoming the ‘TBT’ (Technical 
Barriers to Trade). For details of the General Administration, 
see http://www.aqsiq.gov.cn/. For details of local quality and 
technology bureaus, please refer to their individual websites.

 
• Human Resources and Social Security Bureau: This entity is 

mainly engaged in employment and social security matters. For 
foreign companies with staff in China, this Bureau will be important 
because companies are obliged to purchase social security for 
its staff in China. There is also a hotline 12333 through which 
individuals and companies can obtain information regarding the 
latest laws and regulations in this field. For more information, 
please see http://www.mohrss.gov.cn/*. However, it is important 
to note that different cities may have different implementation 
measures. It is always advisable to check local guidelines carefully 
before engaging in human resources and social security affairs.

• Tax Bureaus (State Tax Bureau and Local Tax Bureau): Tax in 
China is classified into state tax and local tax, and is governed by 
the State Tax Bureau and Local Tax Bureau respectively. Foreign 
companies falling into the following two categories will be subject 
to tax in China: 

- Companies with an established enterprise in China; or
- Foreign companies without an enterprise in China, but 

receiving income originated from China.
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Therefore, it is important for foreign companies to build some 
knowledge of Chinese tax to ensure that business strategies 
are tax-effective. For more information, please see http://www.
chinatax.gov.cn/ .

• CBBC (China-Britain Business Council): CBBC is a sophisticated 
organisation helping UK companies to develop their commercial 
relations with China. It provides reliable information to UK 
companies so that they can understand China better. It holds 
frequent seminars and other networking events to give Chinese 
and UK companies the opportunity to meet and explore business 
opportunities. For more details, please see http://www.cbbc.org/ . 

• European Union Chamber of Commerce in China: This Chamber is 
a non-profit organisation, tasked with helping European countries 
to gain a greater competitive edge in China. It provides effective 
communication and lobbying channels to foreign enterprises 
involved in government affairs and helps businesses understand 
Chinese policies, macroeconomic developments and the latest 
market conditions. It also hosts various events which provide 
excellent platforms for networking. For more details, please see 
http://www.europeanchamber.com.cn/en/home .

• British Chamber of Commerce in China: The British Chamber 
is an independent, not-for-profit organisation with a diverse 
membership. It is focused on improving UK-China trade and 
investment and offers advice and networking opportunities to 
companies experiencing difficulties in understanding Chinese 
policy or culture. The various forums and events hosted by the 
Chamber aim to promote the exchange of information, and to 
support member companies and entrepreneurs in improving 
their skills and developing China-related know-how. For more 
information, please see http://www.britishchamber.cn .

Please note that only Chinese version is available for the links with a star 
(*). 
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